MEMORANDUM

TO:

Bill Gianoulias, Brett Dahl
FROM:
Ty Jones
RE:
Acknowledgment of Risk Forms
DATE:

May 21, 2009
In McDermott v. Carie, LLC d/b/a Horse Prairie Ranch, 2005 Mont. 293 the Montana Supreme Court held that pre-activity Waivers of Liability are illegal and against public policy.  Therefore, following McDermott, Waivers of Liability may not be used in Montana.  Acknowledgment of Risk forms, explaining the risks and dangers of an activity may be used to warn, or give notice to a participant, and to show that they understand and acknowledge the risks, but intend to voluntarily participate anyway.   Such forms may not be used to waive liability or to obtain a release of any potential claims arising from participation.

Attached are several examples.  These are generic samples, and should be modified to fit the needs of each agency for a particular activity.  The Risk Management and Tort Defense Division could assist each agency to modify the language to fit a particular activity upon request.  

By way of example, a completed Acknowledgement of Risk form might contain: [1] a statement acknowledging the risks and dangers of the particular activity – this could be fairly general, or specifically tailored to the activity; [2] a statement of a participant’s health and ability to participate – this could include a medical history checklist (see examples) and an emergency medical treatment authorization (see example); [3] a statement that the participant has read, understands and agrees to follow the safety rules – this could include the proper use of safety equipment; and [4] an affirmation that the participant understands these warnings, and voluntarily chooses to participate in the activity by signing the form.
CONCLUSION:

Acknowledgement of Risk forms may be used to warn participants of the risks and dangers of a particular activity.  They may include a statement that the participant understands and acknowledges the inherent risks and dangers; a statement of the participant’s health and ability [including a medical history section and/or an emergency medical authorization]; a statement that the participant has read, understands and agrees to follow the safety rules; and an affirmation that the participant understands these warnings and voluntarily chooses to participate in the activity.  The form may not be used to waive liability or as a release of potential claims.
Sample Risk Statements:

A.   I fully understand and acknowledge that there are inherent risks and dangers in [insert activity here], and that my participation in [this activity] may result in injury, illness or death and damage to personal property.  I understand other participants, accidents, acts of nature or other events may pose dangers that are uncontrollable, and I hereby accept these risks and dangers.
B.  I understand that this activity involves some level of risk and understand that due to the nature of the activity all injuries cannot be completely prevented.  I understand that participation involves various levels of risk, and I am aware that there is a possibility that I may receive an injury. These injuries may range from a simple bruise to a sprain, strain, or injuries that may require surgery, injuries such as severe head or spinal cord damage, and in some cases, even death.
C.  I understand that certain risks are inherent in this activity and cannot be eliminated without destroying the unique character of the activity.  I am aware that these risks may cause loss or damage to my equipment, or accidental injury, illness, or in extreme cases, permanent trauma or death.  The following describes some, but not all, of those risks -  
Inherent Risks:  [describe risks of the activity here] 
Some Examples Are:  
Outdoor Water Activities: 

Risks include but are not limited to the following: [1] sprains/strains, fractured bones, unconsciousness, head and/or back injuries, paralysis, loss of eyesight, communicable diseases; [2] collision with other participants or objects, loss of control of one’s self or the craft, capsizing, and/or sinking of the craft which can result in wetness, injury, and/or exposure to the elements; [3] manmade or natural objects including overhanging, submerged and/or semi-submerged trees, branches, rocks, boulders, bleachers, goal posts, fencing or any obstacle in, on or over the water and/or land; [4] cold weather and heat related injuries and illnesses including sunburn, hypothermia, frostbite, heat stroke, dehydration; [5] the presence of insects, animals and marine life; [6] accidents or illness occurring in remote places where there are no immediately available medical facilities; [7] changing water flow or currents, inclement weather, variances and extremes of wind, weather, thunderstorms, lightning and temperature; [8] the risk of travel in vehicles on roads or highways, rough terrain by foot, conveyances, or other means while participation in activities or using services; [9] falls from excessive heights and uneven terrain; [10] failure of equipment either through malfunction or blunt force impact.
Horse / Equestrian Activities:

The inherent risks include, but are not limited to any of the following: the propensity of an animal to behave in ways that may result in injury, harm, death, or loss to persons on or around the animal; The unpredictability of an equine’s reaction to sound, sudden movement, unfamiliar objects, persons, or other animals; Hazards, including, but not limited to, surface or subsurface conditions; a collision, encounter and/or confrontation with another equine, another animal, a person, or an object. The potential of an equine activity participant to act in a negligent manner that may contribute to injury, harm, death, or loss to the participant or to other persons, including but not limited to, failing to maintain control over an equine and/or failing to act within the ability of the participant. Horses are 5-15 times larger, 20-40 times more powerful, and 3-4 times faster than a human.  If a rider falls from a horse to ground it will generally be from a distance of 3½ - 5½ feet, and the impact may result in injury to the rider. Horseback riding is an activity in which one much smaller, weaker predator animal (the human) tries to impose its will on, and become one unit of movement with, another much larger, stronger prey animal with a mind of its own (the horse) and each has a limited understanding of the other. If a horse is frightened or provoked it may divert from its training and act according to its natural survival instincts which may include, but are not limited to: Stopping short; Spinning around; Changing directions and/or speed at will; Shifting its weight; Bucking; Rearing; Kicking; Biting; and/or Running from danger.
Athletic Events:

All athletes, regardless of the sport involved, must understand that sports and athletics involve some level of risk. With your participation in an athletic sport, you must understand that due to the nature of sports and athletics, all injuries cannot be completely prevented. Rule changes, protective equipment and proper use of techniques cannot prevent all injuries. With your help, by playing within the rules, wearing proper fitting equipment and proper use of sports playing techniques, we hope to reduce the number and severity of injuries.  You, the athlete, must understand that sports and athletic participation involves various levels of risk, and be aware that there is a possibility that you may receive an injury. These injuries may range from a simple bruise to a sprain, strain, or injuries that may require surgery, injuries such as severe head or spinal cord damage, and in some cases, even death.
Skiing:
The risks include, among other things: Helicopter skiing is usually conducted in mountainous terrain. This terrain poses risk of avalanches to those users. Natural forces including steepness of slope, snow depth, instability of the snowpack, or changing weather conditions, may cause avalanches. Participants may misjudge whether the terrain is safe for skiing or where or when an avalanche may occur. The mountainous terrain that heliskiing is conducted in may hide dangerous obstacles. Those obstacles may be

hidden by snow and include but are not limited to crevasses, ice and snow bridges, cornices tree wells, tree stumps, creeks rocks and boulders, forest deadfall, hole and depressions below the snow surface, and varying and difficult snow conditions. These ski areas may not have been skied previously and are not regularly patrolled. Skiers may become lost or separated from their skiing guides and companions by skiing forested areas, wild and rugged terrain, or bad weather. Communication in this mountain terrain is always difficult and in the event of an accident, rescue, and medical treatment may not be immediately available.
Sample Health Statement:

I understand that aspects of this activity may be physically and emotionally demanding. I affirm that any medical information that I have provided is true, that I am fully capable of participating in this activity.  I affirm that I am not under a physician’s care for any undisclosed condition that bears upon my fitness to participate in this activity.  I affirm that I am in good enough health to participate in this activity, and I am able to participate in any strenuous physical activity associated therewith.
Sample Medical Checklist:

A.  We do not want you to engage in activities that would be detrimental to your health or which might be opposed by your physician because of illness, injury or surgery.  We ask you for the following information so we can be aware of potential problems to better help you safely enjoy your experience. Check and add detail to all those that apply:
_Allergic to plants or food?

_Allergic to medication? (Specify)

_Allergic to insect bites/stings? Do you carry medication?

_Diabetes? Are you taking insulin?

_Heart disease? (Specify)

_Epilepsy, fainting spells, and seizures? (Specify)

_Asthma? Do you carry medication?

_High blood pressure? Do you take medication?

_Back problems? (Specify if known)

_Dislocations/sprains/fractures? (Specify)

_Have you ever suffered from heat stroke?

_Have you ever suffered from heat exhaustion?

_Are you pregnant? Which trimester?

_Are you currently under a doctor’s care? (Specify)
_Are you currently taking any medication, prescription or non-prescription? (Specify)
B.  Because some risks and dangers cannot be controlled or completely avoided, we ask for full disclosure of your current health.  The information you provide may assist people in the event of an accident or emergency.

​​​​Age:

Sex:

Weight:
Height:

Blood Type:

Are you treating for any illness or condition?   Please explain:

Are you currently taking any medication?   Please list and explain:

Do you have any allergies or dietary restrictions?   Please list and explain:

Do you have any past injuries?  Please list and explain:

Have you ever undergone any surgery?  Please list and explain:

Do you have a history of heart problems?  Please explain:

Please list any physical limitations that you may have:

Any other information you think we should know:
Sample Emergency Medical Treatment Authorization:

I hereby give permission to order x-rays, routine tests, treatment, release any records necessary for insurance purposes, and to provide or arrange for necessary transportation in the event of an emergency, and I hereby give permission to administer treatment, including hospitalization in the event that I am injured an unable to give consent.  

Sample Safety Statement:

I have read and understand the safety rules for this activity, and I agree to abide by the rules or instructions given to me either verbally or in writing.  I understand that I am required to use any equipment in a safe and reasonable manner, and that staff is available to explain the safe and proper use of any such equipment to me if I should have any questions.  I understand that safety is a priority and if I have any questions I will ask a member of the staff. 

Sample Acknowledgement:

I hereby acknowledge as follows:
I fully understand and acknowledge that there are inherent risks and dangers in this activity, and that my participation in this activity may result in injury, illness or death and damage to personal property.  I understand these risks and I hereby accept these risk and dangers.  I affirm that I am in good enough health to participate in this activity, and I have the skill and ability to participate.  I have read and understand the safety rules and agree to follow these rules.  I have read and understand the above warnings and risks, and agree to voluntarily participate in this activity.

Acknowledgement of Risk Forms
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